RICHARD ARTHUR


1. Introduction

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006 No.246) (“TUPE”) came into force, and apply to transfers from 6 April 2006.

TUPE follows the adoption of the current consolidated EC Acquired Rights Directive (the “ARD”) in 2001, policy decisions taken by the Government in February 2003, a DTI (as was) consultation exercise between March and June 2005 and the Government’s response in February 2006. 

There are two questions to be answered:

· Does TUPE apply?

· What are the consequences of TUPE applying.

For our public sector clients, there are additional transfer-related protections which must also be considered. These are principally set out in (i) the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector 2007, the Code of Practice on Workforce Matters in Local Authority Service Contracts 2003; and (iii) the Code of Practice on Workforce Matters in Public Sector Service Contracts 2005.

2. When Does TUPE apply? A “Relevant Transfer”

TUPE 2006 defines two types of transfer, which are not mutually exclusive:

· “Business Transfers”; and

· “Service Provision Changes”.

(i) “Business transfers”

There is a business transfer when there is :

“a transfer of an undertaking , business or part of an undertaking or business situated immediately before the transfer in the United Kingdom to another person where there is a transfer of a an economic entity which retained its identity;” (Reg.3(1)(a)).

“Economic entity” is defined as :

“an organised grouping of resources which has the objective of pursuing an economic activity, whether or not that activity is central or  ancillary”.

(Reg.3(2)).

This definition tracks the definition contained in the ARD and is largely consistent with the previous definition of a relevant transfer.

The existing case law will continue to apply. A good starting point is the guidance given by the Employment Appeal Tribunal in Cheesman v Brewer [2001] IRLR 144 which requires determining (i) whether there was a “stable economic entity”, which (ii) “retained its identity after the transfer”.

To identify a “stable economic entity”:
“(i) there needs to be….. a stable economic entity whose activity is not limited to performing one specific works contract, an organised grouping of persons and of assets enabling (or facilitating) the exercise of an economic activity which pursues a specific objective ...;

 (ii) ... such an undertaking ... must be sufficiently structured and autonomous but will not necessarily have significant assets, tangible or intangible;

 (iii) in certain sectors, such as cleaning and surveillance, the assets are often reduced to their most basic and the activity is essentially based on manpower;

 (iv) an organised grouping of wage-earners who are specifically and permanently assigned to a common task may, in the absence of other factors of production, amount to an economic entity;

 (v) an activity of itself is not an entity; the identity of an entity emerges from other factors, such as its workforce, management style, the way in which its work is organised, its operating methods and, where appropriate, the operational resources available to it.”

As to whether the stable economic entity “retains it identity”: 

 “(i)... the decisive criteria for establishing the existence of a transfer is whether the entity in question retains its identity, as indicated ... by the fact that its operation is actually continued or resumed; ...

 (iii)  in considering whether the conditions for ... a transfer are met, it is necessary to consider all the factors characterising the transaction in question, but each as a single factor and none is to be considered in isolation;

 (iv) amongst the matters ... for consideration are the type of undertaking, whether or not its tangible assets are transferred, the value of its intangible assets at the time of transfer, whether or not the majority of its employees are taken over by the new company, whether or not its customers are transferred, the degree of similarity between the activities carried on before and after the transfer, and the period, if any, in which they are suspended [which are derived from the ECJ decision in Spijkers v Gebroeders Abattoir CV and another [1986] 2 CMLR 296];

 (v).. account has to be taken ... of the type of undertaking or business in issue, and the degree of importance to be attached to the several criteria will necessarily vary according to the activity carried on;

 (vi) where an economic entity is able to function without any significant tangible or intangible assets, the maintenance of its identity following the transaction ... cannot logically depend on the transfer of such assets;

 (vii)  even where the assets are owned and are required to run the undertaking, the fact that they do not pass does not preclude a transfer; ...

 (viii) the absence of any contractual link between the transferor and transferee may be evidenced that there has been no relevant transfer, but it is certainly not conclusive as there is no need for any such direct contractual relationship;

( ix )when no employees are transferred, the reasons why that is the case can be relevant as to whether or not there was a transfer.”

The following can now be added to the Cheesman guidance:

1. Certainly in labour-intensive undertakings, the motive for a transferee not taking on the workforce is a relevant factor in determining whether the economic entity retains its identity ( see ECM (Vehicle Delivery Mainatenance) Ltd v Cox [1999] IRLR 559, ADI v Willier [2001] IRLR 542 and Lightways (Contractors) v Associated Holdings [2000] IRLR 247);

2. An “economic entity” need not necessarily comprise significant tangible or intangible assets. In the absence of other elements of production, an organised grouping of employees specifically assigned to a joint activity on a permanent basis is capable of constituting an economic entity (see Francisco Hernandez Vidal SA v Gomez Perez and ors (C-127/96; C-229/96 and C-74/97) [1999] IRLR 132 and Sanchez Hidalgo and ors v Associacion de Servicios Aser and another (C-173/96 and C-247/96) [1999] IRLR 136)    

3. There have been examples where the ECJ has appeared to place over-emphasis on one single factor which then becomes determinative of whether there has been a transfer –eg the absence of asset transfer in a non-labour intensive undertaking in Oy Liikenne AB v Liskojarvi Juntunen  [2001] IRLR 171 and the transfer of assets, again in a non-labour intensive undertaking in Carlito Abler v Sodexho Catering [2004] IRLR 105. This approach is unlikely to be followed domestically, where the EAT and the Court of Appeal are alive to over-reliance on single factors: eg P & O Trans European Limited v Initial Transport Services Limited [2003] IRLR 128;

4.  Domestic courts and Tribunals are not going to place undue emphasis on the criteria identified in Suzen v Zehnacker Gebaudermigung GmbH Krankenhausservice [1997] IRLR 255.There can be a transfer even where there is no transfer of assets or employees: RCO Support Services and Aintree Hospital v Unison [2002] IRLR 401.

5. There needs to be a change in the identity of the employer. Share sales (without more) will fall outside the scope of TUPE because there is no “transfer of an undertaking……from one person to another.”(see Brookes and ors v Borough Care Services and anor [1998] IRLR 636. There has been a rogue decision of the Court of Appeal (The Print Factory (London) 1991 Ltd v Millam [2007] ICR 1331) where a transfer was identified due to the extensive integration of the two businesses. The government has been clear from the outset  that it did not intend to capture share sales (see the Explanatory Memorandum to TUPE 2006).

6. Transfers between wholly-owned subsidiaries in the same corporate group will be regarded as involving a change in the identity of the employer. Accordingly, business transfers can occur between members of the same group of companies, for example in reorganisations and restructurings (see Allen and ors v Amalgamated Construction Co Ltd [2000] IRLR 119).

7. Transfers can take place in two or more stages (see Landsorganisationen I Danmark v Ny Molle Kro [1989] ICR 330). But the transfer will be treated as taking place at a single point in time (see North Wales Training and Enterprise Council Ltd (t/a Celtec) v Astle and ors [2006] UKHL 29).

8. TUPE also applies to the transfer of “part” of an undertaking.

9. Under the previous version of the ARD, the economic entity had to be “stable”. (see Rygaard v Dansk Arbejdsgiverforening [1996] IRLR 551). That requirement is not replicated in the ARD, nor in TUPE. It may still apply to a business transfer, but not to a service provision change.

10. The economic entity does not need to be operating for a profit for TUPE to apply (see Dr Sophie Redmond Stichting v Bartol [1992] IRLR 366).

11. Though not determinative, a relevant factor is whether the parties, competently advised, agreed that TUPE applied (see Playle and ors v Churchill Insurance Group Limited EAT 570/98).

12. The factor of “retention of identity” does not mean that, if the transferred work is organised differently within the transferee’s undertaking, there is no transfer. What must be retained is a link between the workers and the materials comprising the organised grouping of assets and/or employees before the transfer, and the carrying on of a similar economy activity after the transfer (see Klarenberg v Ferrotron Technologies GmbH [2009] IRLR 301). 
(ii) “Service Provision Changes”

A key change introduced into TUPE in 206 was the concept of a “service provision change”. This is designed to capture many activities in public sector contracting.

There is a service provision change when:

(i) activities cease to be carried out by a person (“a client”) on his own behalf and are carried out instead by another person on the client’s behalf (“a contractor”) [contracting-out];

(ii)
cease to be carried out by a contactor on a client’s behalf (whether or not those activities had previously been carried out by the client on his own behalf) and are carried out instead by another person(“a subsequent contractor”) on the client’s behalf [2nd generation contracting –out]; or

(iii)  activities cease to be carried out by a contractor or a subsequent contractor on a client’s behalf (whether or not those activities had previously been carried out by the client on his own behalf) and are carried out instead by the client on his own behalf[contracting –in]. (Reg.3(1)(b)).
Three conditions must be satisfied:


Immediately before the service provision change:

(i) there is an organised grouping of employees situated in Great Britain which has as its principal purpose the carrying out of the activities concerned on behalf of the client;  

(ii) the client intends that the activities will, following the service provision change, be carried out by the transferee other than in connection with a single specific event or task of short-term duration;(Reg.3(3)(a)).
And

(iii) the activities concerned do not consist wholly or mainly of the supply of goods for the client’s use.(Reg.3(3)(b)).
The requirement at (ii) is unclear. The “one-off/short-term” exclusion can be read in two ways:

“….other than in connection with [{a single specific event} {or task] [of short-term duration]}”.

The example given in the DTI Guidance is lifted from the Thompsons Consultation response. A contract to provide security for the several years running up to the Olympic Games would be covered by TUPE, whereas a contract to provide security for the period of the Olympic Games alone would not. This suggests that “[ ]” and not “{ }” is correct.

The requirement at (iii) is illustrated in the DTI Guidance by reference to the provision of food and drink to a works canteen-which would not be covered by TUPE, and a contract to run a works canteen, which would be.

The “activities” which are carried out after the service provision change do not have to be identical to the activities which were carried out before the change. The test is whether or not the activities are “essentially” the same, according to the EAT in Metropolitan Resources Limited v (1) Churchill Dulwich Limited-in liquidation and (2) Martin Cambridge and others UKEAT/0286/08).

The most difficult situation will be where there is a degree of fragmentation of the activities after the service provision change. In Thomas-James and ors v Cornwall County Council ET Case nos. 1701021-2, an ET said that there was no service provision change where it was not possible to identify the entity to which the service provision contract had been transferred.

In Kimberley Group Housing Ltd v Hambley and ors [2008] ICR 1030, although service provision was split on transfer, there was a service provision because 97% of the work at one location, and 71% at the other, transferred to a single employer. But there will be circumstances where the distribution of work is so fragmented as to mean that there is no prospect of identifying a service provision change (see Clearsprings Management Ltd v Arkins and others UKEAT/0054/08/LA). 

3. The Public Sector: “Administrative reorganisation of public administrative authorities”

Regulation 3(5) provides that:

“An administrative reorganisation of public administrative authorities or the transfer of administrative functions between public administrative authorities is not a relevant transfer”. 

This incorporates the exclusion set out in Henke v Gemeinde Schierke und Verwaltungsgemeinschaft “Brocken” [1996] IRLR 2001. (But note that the exclusion should be narrowly construed: Dundee City Council v Arshad  EAT 1204/98, Clifton Middle School Governing Body v Askew [1997] ICR 808 and Highland Council v Walker UKEAT/8/7/97).)

4. The Public Sector: the Cabinet Office Statement of Practice and Code of Practice

Transfers in the public sector may also be governed by one or more of (i) the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector 2000, (ii) the Code of Practice on Workforce Matters in  Local Authority Service Contracts 2003; and (iii) the Code of Practice on Workforce Matters in Public Sector Service Contracts 2005. The great difficulty with all of these sources is as to their legal enforcement.

(i) The Cabinet Office Statement of Practice on Staff Transfers in the Public Sector (the “COSOP”)

The COSOP applies to:

· Central Government departments and agencies;

· The NHS;

· Local Government (where adopted by local government);

· All internal public sector transfers, even where there is no change of employer;

· Public private partnerships;

· Second and subsequent generation contracting-out and

· Contracting back in.

The broad intention of COSOP is that TUPE will apply save in the

most exceptional of circumstances. There are exceptions:

· Where a contract is for the provision of both goods and services, but the provision of services is ancillary to the provision of goods; or

· Where the activity for which the public sector organisation is contracting is essentially new or a “one off” project; or

· Where goods or services are essentially a commodity bought “off the shelf” and no grouping of staff is permanently assigned to a common task; or

· Where the features of the service or function subject to the contracting exercise are significantly different from the features of the function previously performed within the public sector or by an existing contractor.

The application of TUPE has been extended anyway by the introduction of the concept of service provision changes. (Note that there is no requirement, in a service provision change, for the retention of identity).

Annexed to the COSOP is the Statement on Pensions: A Fair Deal for Pensions.

The COSOP is nor more than guidance. It should certainly be used in negotiations. However, no means for legal enforcement has yet been identified.

(ii) The Code of Pratice on Workforce Matters in Local Authority Service Contracts 2003 (the “2003 Code”)

The 2003 Code is based on the ODPM (Office of the Deputy Prime Minister-now

Department for Communities in Local Government) Circular 13 March 2003 on 

Best value and performance improvement, which at Annex D contains the Code of Practice on Workforce Matters in Local Authority Service Contracts. It also incorporates the COSOP.

The 2003 Code applies to all local authority contracts which involve the transfer of staff from the local authority or where staff were originally employed by the local authority transfer to a new contractor on re-tendering.

Aside from the applying the COSOP, the 2003 Code is aimed at reducing the effect of the two-tier workforce:

· Contractors must offer staff  “fair and reasonable terms and conditions which are, overall, no less favourable to those of transferred employees”. The comparison looks at the overall package rather than considering salary and benefits separately;
· There should be consultation involving a genuine dialogue for agreement on the terms and conditions of new recruits between recognised trade unions and the contractor;
· The transferee should offer membership of the Local Government Pension Scheme or membership of an alternative scheme satisfying criteria as to contribution rates;
· The contractor must provide information to the local authority to enable it to monitor compliance with the 2003 Code;
· Enforcement of the 2003 Code is the authority’s obligation unless staff have transferred to a sub-contractor, when the responsibility passes to the primary contractor;
· Local authorities have to certify that all contracts comply with the 2003 as with all best value requirements as part of their performance plans; and
· The operation of the package must be kept under review to ensure that it delivers fair terms and conditions for new recruits.
Unlike the COSOP, the 2003 Code has the status of statutory guidance. Paragraphs 28 to 76 of and Annexes C,D and E are issued under sections 3,5,6 and 19 of the Local Government Act 1999. Applying Section 19(4) of the Local Government Act 1999 and the Local Government Best Value (Exclusion of non-commercial Considerations) Order 2001 (SI 2001 No.99), a local authority is required to “have regard” to the provisions of the 2003 Code. It can only depart from the provisions of the 2003  Code if there are cogent reasons for doing so. Any challenge will not be straightforward and would need to be brought by way of judicial review.

(ii) The Code of Practice on Workforce Matters in Public Sector Service Contracts 2005 (the “2005 Code”)

The 2005 Code extends the application of the COSOP (including its Annex: A Fair Deal for Staff Pensions) to all public sector organisations. It also extends the principle of prevention of the two-tier workforce to all public sector service contracts.

The 2005 Code forms part of the service specification for and conditions for all such contracts unless the 2003 Code applies or whether other exemptions have been announced (eg transfers where the NHS Retention of Employment Model applies).

(iii) “TUPE Plus agreements”

Running alongside TUPE, the COSOP, the 2003 Code and the 2005 Code, unions are sometimes able to negotiate “TUPE Plus” agreements. These provide for protections which go beyond those derived from other sources.

Typical terms might include:

· An undertaking by the new employer to preserve terms and conditions of employment for a minimum period after the transfer, coupled with an undertaking not to make any changes to terms and conditions at all within that period (which is typically two years);

· A guarantee of negotiating rights with the trade unions in respect of the transferred workforce and those newly recruited to the workplace;

· An obligation not to make any redundancies for a minimum period of time and to offer redeployment or a guarantee of transfer back into the public sector; and

· Enhancements to terms and conditions, possibly coupled with an obligation that the new employer will become admitted to the Local Government Pension Scheme.

“TUPE Plus” agreements are typically agreement between unions and public 

Sector employers. They are therefore only enforceable in the same way as other collective agreements (for example through incorporation into the individual contract of employment). Sometimes, they are incorporated into the contract between the authority and the service provider.

We are sometimes asked to advise as to whether local authorities have the necessary powers to enter into “TUPE Plus” agreements. We take the view they do by virtue of the residual power contained in Section 111 of the Local Authority to do anything which is conducive to the discharge of their functions.
2. Who transfers?

Subject to the right to object (see below), those who transfer are those who are:

· Employed by the transferor immediately prior to the transfer and who 

· Are “assigned” to the relevant grouping of employees

Together with those who would have been employed by the transferor immediately before the transfer, and assigned to the relevant grouping of employees, if they had not been dismissed by reason of the transfer, or for a reason connected with the transfer that is not an ETO reason.

In Regulation 2(1), the definition of “employee” is wider than under Section 230 Employment Rights Act 2006. Regulation 2(1) defines an “employee” as 

“any individual who works for another person whether under a contract of service or apprenticeship or otherwise but does not include anyone who provides services under a contract for services….”.

This means that the transferee takes on the liability (including for any reinstatement orders) for any employees dismissed for transfer-connected reasons.

There has always been an issue as to which employees transfer. The ECJ adopted the “assignment” test in Botzen v Rotterdamsche Droogdok Maatschappij [1985] ECR 519. Factors relevant to the test were elaborated  in Duncan Webb Offset (Maidstone) Ltd v Cooper [1985] IRLR 633 as including the amount of time spent on one part of the business or another, the amount of value given to each part by the employee, the terms of the contract of employment showing what the employee could be required to do, and how the cost to the employer of the employee’s services were allocated between different parts of the businesses.

TUPE  defines “assigned” as “assigned other than on a temporary basis”-confirming the EAT’s decision in Securiplan v Bademosi EAT/1128/020 under the old regulations.. 

2. Changing Terms and Conditions

TUPE 2006 sets out to address the uncertainty created by the decision of the House of Lords in Wilson & Ors v St Helen’s Borough Council [1998] ICR 1141.

Variations of a contract of employment will be void if the sole or principal reason for the variation is :

(i) the transfer itself; or

(ii) a reason connected with the transfer that is not an “economic, technical or organisational reason entailing changes in the workforce”. (Reg.4(4))
This means that variations will be allowed where the sole or principal reason for the variation is :

(i)
connected with the transfer (though not the transfer itself), and is an “economic, technical or organisational reason entailing changes in the workforce”; or

(ii) not connected with the transfer.

There is debate as to whether this scope for transfer-related variations complies with the ARD. 

In Foreningen af Arbejdsledre I Danmark v Daddy’s Dance Hall [1988] IRLR 315, the ECJ found that employees can not waive rights conferred on them by mandatory provisions of the ARD-even if there are collateral advantages to giving up the rights. But the ARD does not preclude alteration of the employment relationship so far as the alteration is permitted by national law outside of the field of transfers of undertakings

In Martin v South Bank University 2004 IRLR 74, however, the ECJ said that the ARD prohibited not only variations where the sole or principal reason for the variation was the transfer itself, but also variations which were connected to the transfer. If that is followed by the ECJ, then transfer-connected variations may be void even if an “ETO” reason does apply.

But when is the reason for the variation the transfer itself, and when is it a reason connected with the transfer? In its response to the Public Consultation in February 2006, the Government promised guidance from the DTI (as was). The DTI guidance provides as  follows:

“Q.  What is the difference between an action that is by      reason of the  transfer itself and that which is for a reason which “is connected with”  the transfer ? 
1. Where an employer changes terms and conditions simply because of  the transfer and there are no extenuating circumstances linked to the  reason for that decision, then such a change is prompted by reason of  the transfer itself.  However, where the reason for the change is  prompted by a knock-on effect of the transfer - say, the need to re-qualify  staff to use the different machinery used by the transferee – then the  reason is “connected to the transfer”.

It will be a question of fact whether the reason for a variation is the transfer (in which case the variation will be void), or whether it is a reason connected with the transfer (in which case it may be valid). To establish that the reason is the transfer, there needs to be a causal link (see Lansing Linde Severside Limited v Spiers UKEAT/1490/01). 

The Government was sympathetic to the calls from employers to include an ability to harmonise terms and conditions, but was unable to include one because of the prohibition on variations where the reason for the variation is the transfer itself. It has said  that it will seek amendments to the ARD to permit harmonisation and will then amend TUPE accordingly.

Where the  sole or principal reason for the transfer is connected to the transfer, it will still be difficult for employers to justify the dismissals as fair. The “economic, technical or organisational reason” must “entail changes in the workforce”, which means a change in job descriptions or in headcount (see Berriman v Delabole Slate [1985] ICR 546). Harmonisation, as a reason for a variation, is extremely unlikely to satisfy this test. This is confirmed in the DTI Guidance. A time lag of two years between the date of transfer and the variation will not disconnect the variation from the transfer (see London Metropolitan University v Sackur UKEAT/0286/06).

The voidness of a transfer related variation only works one way. If the employee chooses to rely upon a variation made by reason of the transfer (or for a reason connected with the transfer where the ETO does not apply), she can do so. (see Power v Regent Security Services Limited [2007] IRLR 226). If an employee rejects any of the terms of a new contract, there are powerful arguments to the effect that she or he should not be able to rely on other favourable terms in the new contract. That issue remains to be resolved.

(iii) Transfer-connected dismissals

There used to be an issue as whether dismissals for an ETO reason (which were therefore potentially fair) were a subset of dismissals for a reason connected to the transfer, or whether the two were mutually exclusive. This was tentatively resolved in Warner v Adnet [1998] IRLR 394 in favour of the former.

TUPE 2006 defines the following as automatically unfair dismissals:

· Where the sole or principal reason for the dismissal is the transfer itself, or a reason connected with the transfer that is not an ETO reason. (Reg.7(1)(a)).

The following are potentially fair dismissals:

· Where the sole or principal reason for the dismissal is a reason that is connected with the transfer that is an ETO reason entailing changes in the workforce (subject to normal unfair dismissal provisions and statutory dismissal procedures); and

· Where the sole or principal reason is unconnected with the transfer (again subject to normal rules on unfair dismissal and statutory grievance procedures).(Reg.7(2) and (3)).

Where a valid ETO reason applies, the dismissal may be fair, depending on whether the employer acted reasonably. Under TUPE, the reason for the dismissal for the purpose of section 98 Employment Rights Act 1996 will be a substantial reason of a kind such as to justify dismissal. 

However,  the effect of  the decision in Canning v Niaz [1983] IRLR 431 is reversed such that where the reason for the dismissal is actually redundancy, employees are entitled to a redundancy payment. (Reg.7(3)(b)).

(iv) The Right to Object

Regulation 4 contains an express right to object to transferring for affected employees. In that situation, the transfer terminates the contract, but the employee is not treated as dismissed for any reason.

Where the transfer “involves or would involve a substantial change in working conditions to the material detriment of a person whose contract of employment is or would be transferred, such an employee may treat the contract as terminated”. In that situation, the employee will be treated as dismissed. (Reg.4(7) and (9)).

The DTI guidance say that examples of a “substantial change in working conditions” include a major relocation of the workplace making it difficult or more expensive for the employee to transfer, or the withdrawal of a right to a tenured post.

“Substantial change in working conditions” is probably wider than the test for constructive dismissal. It  is possible that the word “material” is intended to limit the application to circumstances of financial loss. 

In Tapere v South London &Maudsley NHS Trust, the EAT held that the concept of a “substantial change” had to be interpreted in the same way as a substantial detriment in discrimination cases. In this case, a move of job location of 10 miles amounted to a substantial change.  
(v) Insolvency

The Government has taken advantage of two new options available under Article 5.2 of the ARD to provide for:

· The non-transfer of the transferor’s pre-existing debts where employees have relevant insolvency protection (building on the decision of the ECJ in Abels [1987] CMLR 4060); and

· Limited circumstances in which employers and employees’ representatives can agree changes to terms and conditions designed to rescue the insolvent business.

Where, at the time of the transfer, the transferor is subject to “relevant insolvency proceedings”, then debts become payable under relevant statutory schemes notwithstanding that the employee has not been dismissed. Liabilities only transfer to the extent that they exceed payments under those statutory schemes. (Reg.8).

Relevant statutory schemes are those provided for under the Employment Rights Act 1996 which guarantee payment by the National Insurance Fund of, for example, statutory redundancy pay, arrears of pay, payments in lieu of notice, holiday pay and basic awards for unfair dismissal.

“Relevant insolvency proceedings” are insolvency proceedings “which have been opened in relation to the transferor not with a view to the liquidation of the assets of the transferor and which are under the supervision of an insolvency practitioner”.

“Permitted variations” to terms and  conditions can be made where:

· at the time of the transfer, the transferor is subject to “relevant insolvency proceedings”;

· the variations are agreed between the transferor or transferee or insolvency practitioner and representatives of the assigned employees;

· where a union is recognised for collective bargaining purposes, the employee representatives will be representatives of the union;

· where the representatives are non-union representatives, the variations must be in writing and signed by each representative, and, before the agreement is signed, the employer must provide all affected employees with a copy of the agreement and any guidance that they may need in order to understand it;

· the new terms and conditions must not breach any other statutory provisions (eg National Minimum Wage); and

“Permitted Variations” are variations of an assigned employee’s contract where:

· the sole or principal reason for it is the transfer itself or a reason connected with the transfer that is not an ETO reason entailing changes in the workforce; and

· it is designed to safeguard employment opportunities by ensuring the survival of the undertaking or business that is the subject of the relevant transfer. (Reg.9).

Regulation 8(7) provides that the automatic transfer principles and protections against dismissal do not apply where the transferor is subject to insolvency proceedings which have been opened with a view to the liquidation of the assets of the transferor. The purpose of the insolvency proceedings is apparently to be derived from the subjective intention of the transferor. So, where administrators transferred the business to a newly formed company as a stage on the way to a voluntary winding-up, TUPE protections did not apply (see Oakland v Wellswood (Yorkshire) Limited [2009] IRLR 253).  

(vi) Pensions

There are no changes to the pensions provisions in TUPE itself. But, limited protection has been introduced in Section 257-8 of the Pensions Act 2004, as supplemented by The Transfer of Employment (Pension Protection) Regulations 2005 (SI 2005/649).

Employees who were eligible to be members of an occupational pension scheme before the transfer are entitled to have a scheme provided by the transferee. Section 258 allows the transferee a wide discretion in deciding what type of scheme to offer.

Under the Pensions Act 2004, the transferee has to provide any one of the following types of alternative schemes:

1. A final salary scheme which satisfies the following requirements:

(i) matching the standard of the “statutory reference scheme” for contracting-out purposes; or

(ii) satisfying the “alternative standard”, by providing either:

(a) for members to be entitled to benefits at least equivalent to 6% of pensionable pay per year of service together with the total amount of their contributions; or

(b) for the transferee to make contributions matching the employee’s contributions to a maximum of 6% of basic pay for each period in which the employee makes contributions; or

2. By providing a money purchase scheme with the same contribution requirements as in 1(ii)(c); or

3. By providing a stakeholder scheme with the same contribution requirements as in 1(ii)(c).

These standards are much lower than the standards applicable to employees transferring from public sector schemes.

(Note, in the Public Sector, the Treasury Note “Staff Transfers from Central Government: A Fair Deal for Staff Pension Rights.”)

(vii) Information and Consultation

Regulation 13 provides that:

“……………..

(2)
Long enough before a relevant transfer to enable the employer of any affected employees to consult the appropriate representatives, the employer shall inform those representatives of….

(a)
the fact that the transfer is to take place, the date or proposed date of the transfer and the reasons for it;

(b)
the legal, economic and social implications of the transfer for any affected employee;

(c )
the measures which he envisages he will, in connection with the transfer, take in relation to any affected employees or, if he envisages that no measures will be taken, that fact; and

(d)
if the employer is the transferor, the measures, in connection with the transfer, which he envisages the transferee will take in relation to any affected employees who will become employees of the transferee after the transfer…, or of he envisages that no measures will be so taken, that fact.

(6)
An employer of an affected employee who envisages that he will take measures in relation to an affected employee, in connection with the relevant transfer, shall consult the appropriate representatives of that employee with a view to seeking their agreement to the intended measures.”

Given the ongoing enthusiasm for contracting-out and privatisation, and the corresponding number of TUPE transfers taking place, what is surprising is the dearth of reported cases on the information and consultation obligations in TUPE.

Instead of trying to encrust the text of Regulation 13 with the outcomes of decided cases, a much more productive exercise is to focus on the existing text, and attempt to answer questions such as who are the “affected employees”, when must the information be provided, what are “measures” and  when is the obligation to consult triggered?

1. Information: When?

“Long enough before a relevant transfer to enable the employer….to consult the appropriate representatives, the employer shall inform those representatives of….”. (Reg. 13(2)).

Unlike collective redundancies information obligations, there is no prescribed timescale for the provision of information. Analogies can probably not be drawn with other employment legislation.

But the information has to be provided in sufficient time for there to be subsequent consultation. It may be that TUPE does not actually require subsequent consultation on some or all of the information provided (eg because consultation is only required in relation to measures the employer envisages it will take in relation to affected employees). In that case, it is probable that the information must be provided long enough before the transfer to enable voluntary consultation to take place.

But  information must certainly be provided before any measures actually take effect (whether they be measures on the part of the transferor or the transferee).

2. Information and Consultation: To and With Whom?

The employer must provide information to, and consult with, the “appropriate representatives”  of any “affected employees”.

As with collective redundancies, the appropriate representatives will be:

(i) where the employees are of a description in respect of which a trade union is recognised, that trade union; or otherwise

(ii) employee representatives appointed or elected specifically for the purpose of Regulation 13, or for some other purpose (at the employer’s choice).

If the employer has invited the employees to elect employee representatives, but they decline to do so, it must provide the information to the employees directly. If the employer simply fails to invite employees to elect employee representatives, then that in itself is a breach of Regulation 13.

3.
Information in respect of whom:“Affected employees”

“Affected employees” are “….any employees of the transferor or the transferee (whether or not assigned to the organised grouping of resources or employees that is the subject of a relevant transfer) who may be affected by the transfer or may be connected by measures taken in connection with it…”. 

The definition of employee is wider than in the Employment Rights Act 1996. In TUPE, employee means “any individual who works for another person whether under a contract of service or apprenticeship or otherwise but does not include anyone who provides services under a contract for services……”.

“Affected employees” include employees of the transferor assigned to the undertaking to be transferred. But they also include employees of both the transferor and the transferee who “may be affected by the transfer or may be affected by measures taken in connection with it”.

Take for example the transfer of part of the parcel delivery service of Business 1 to Business 2, which also operates an existing parcel delivery service. The “affected employees”  could include all of the following:

(i) the employees assigned to Business 1’s parcel delivery service who are to transfer to Business 2;

(ii) the employees of Business 1 who are not assigned to the parcel delivery service, and who are not to transfer to Business 2, but who may be affected by the transfer or by measures in connection with it. They might include, for example, vehicle maintenance employees who will no longer have to travel to parcel delivery depots which have transferred; or delivery booking operatives who will no longer have to deal with bookings for that part of the parcel delivery service which is to transfer; and

(iii) the employees of Business 2 who may be affected by the transfer, or by measures taken in connection with it. They might include, for example, existing drivers of Business 2 who will, after the transfer, be working alongside transferred drivers from Business 1, or existing canteen workers at Business 2 whose workplace may relocate to new canteen to accommodate the new employees transferred from Business 1.

“Affected employees” are those who may be affected “by the transfer” itself, or “by measures take in connection with it”. It is sufficient that they “may” be affected. They do not actually have to be affected in practice.

3. Information to be provided

The information which must be provided to the “appropriate representatives” is set out above.

“Legal” implications include the impact on contractual or statutory rights, such as terms and conditions and continuity of employment. “Economic” implications include the impact on pay and career advancement. “Social” implications are probably social security implications, such as pensions and national insurance contributions.

“Measures” are not defined. They probably include any significant change to existing working conditions or practices.

The fact of transferring some or all of its employees is, in isolation, unlikely to amount to the taking of a “measure” by the transferor. The logic has always been that it was unlikely that Parliament would have intended the transferor or the transferee to be under an obligation to consult in relation to the fact of the transfer-and either, where it is the employer of affected employees, is obliged to consult where it envisages that it will be taking “measures”. 

The transferee has to provide the transferor with the information concerning the measures which it (the transferee) envisages that it will be taking in relation to affected employees. The transferor then  has to provide that information to the appropriate representatives. The transferee has to provide this information to the transferor “at such time as will enable the transferor to perform the duty imposed on him by paragraph 2(d)”. 

A change is introduced into Regulation 13(2)(d) by TUPE 2006. The transferor must inform the appropriate representatives of the measures it (ie the transferor) envisages that the transferee will take in relation to any affected employees.

5. Manner of providing the information

The information is to be “delivered” to the appropriate  representatives “or sent by post to address notified by them to the employer.” In the case of trade union representatives, the information should be sent “by post to the trade union at the address of its head or main office”.
So, if information is “delivered” to representatives of a trade union which are appropriate representatives otherwise than by being posted to the union’s head office, that in itself is a breach of the information and consultation obligations under TUPE. 

6. Consultation: in what circumstances does the duty arise?

The obligation to consult only arises where the employer of any affected employee envisages that it will take “measures” in connection with the relevant transfer . The fact of the transferor transferring employees alone is unlikely to amount to the taking of  a “measure” on the part of the transferor.

This means that, in practice, in advance of the transfer, the transferor is only under a duty to consult with the appropriate representatives in relation to the measures (if any) that it is proposing taking in relation to affected employees. With the fact of transferring employees alone being unlikely to amount to the taking of a measure, it is perfectly possible that the transferor may actually not be envisaging taking any measures in relation to any affected employees.

In advance of the transfer, there is no obligation imposed on the transferee to consult with the appropriate representatives of affected employees who are employed within the undertaking which is to transfer. That is because, in advance of the transfer, the transferee is not the employer and it is only an “employer” of any “affected” employee which comes under any obligation to consult.

But, in advance of the transfer, the transferor may be envisaging taking measures in relation to affected employees who are not assigned to the undertaking to be transferred. In the parcel delivery example above, Business 1 may envisage that, as soon as the transfer takes place, it will make re-locate the vehicle maintenance workshops to a site more convenient for the remainder of its business. That re-location would involve measures which would be envisaged in relation to the vehicle maintenance operatives, who would be affected employees. The vehicle delivery operatives’ appropriate representatives would be entitled to consultation in respect of those measures.

Likewise, in advance of the transfer, the transferee may be envisaging taking measures in relation to its exiting employees-such as Business 2’s existing drivers and canteen operatives in the parcel delivery example given above. The appropriate representatives of the canteen operatives would be entitled to be consulted with upon their re-location and likewise the appropriate representatives of the drivers if measures were actually envisaged in relation to them.

Note, however, that the transferee’s obligations to inform and consult (certainly in relation to transferring employees) comes to an end at the date of transfer (see Amicus v City Building (Glasgow) Limited and others [2009] IRLR 253. Where an employer genuinely believes that there is no TUPE transfer (for example on the basis of incorrect legal advice), it is excused in relation to a failure to inform or consult (see Royal Mail Group Limited v Communication Workers Union  [2009] IRLR 1046.

7. Remedy

As for a claim for a protective award, the application is made to the Employment Tribunal by the “appropriate representatives”. It must be submitted within three months of the date of the transfer. Again, the statutory grievance procedure does not apply.

If the Tribunal upholds a complaint against the transferee, it shall make a declaration to that effect and may order the transferee to pay “appropriate compensation” to “such description of affected employees as may be specified in the order”.

If the Tribunal upholds a complaint against a transferor, it again makes a declaration to that effect. Under a change introduced in TUPE 2006, the transferor and the transferee are then jointly and severally liable for any compensation awarded. If the complaint was that the transferor failed to provide information as to the measures which it envisaged that the transferee would take, and the transferor had duly notified the transferee (which thereby became a party to the proceedings), the Tribunal may order the transferee to pay appropriate compensation.

“Appropriate compensation”  is “such sum not exceeding thirteen weeks’ pay for the employee in question as the tribunal considers just and equitable having regard to the seriousness of the failure of the employer to comply with his duty.” A “week’s pay” is not subject to the statutory cap.

There was previous authority to the effect that an ward in respect of a failure to inform and consult under TUPE “is of compensation; it is not a fine or penalty.

Even though that authority post-dated the Susie Radin case on collective redundancies, it is almost certainly superceded by the Employment Appeal Tribunal’s subsequent decision in the Sweetin case, where it was held that the approach in relation to claims for failure to inform and consult under TUPE should be the same as that set out in relation to collective redundancies in the Susie Radin case: ie the award is punitive and not compensatory.

If the employer fails to make payment of the compensation awarded, individual affected employees may present separate complaints to the Employment Tribunal for payment of the compensation. Those claims must be lodged within three months of the date of the Tribunal’s order for payment of compensation against the relevant employer.

(viii) Notification of Employee Liability Information

The Government has taken advantage of Article 5.2 of the ARD “to ensure that the transferor notifies the transferee of all the rights and obligations which will be transferred to the transferee…”.

The transferor has to notify the transferee with “employee liability  information” of any person assigned to the organised grouping of resources or employees (Reg.11). That information has to be:

· in writing; or

· available in “a readily accessible form”.
“Employee Liability Information” means:

(a) the identity and age  of the employee;

(b) those particulars of employment that an employer is obliged to give to an employee pursuant to section 1 of the 1996 Act;

(c) information of any –

(i) disciplinary procedure taken against an employee;

(ii) grievance procedures taken by an employee

within the previous two years, in circumstances where the Employment Act 2002 (Dispute Resolution) Regulations 2004 apply;

(d) information of any court or tribunal case, claim or action-

(i) brought by an employee against the transferor, within the previous two years;

(ii) that the transferor has reasonable grounds to believe that an employee may bring against the transferee, arising out of the employee’s employment with the transferor; and

(e) information of any collective agreement which will have effect after the transfer, in its application in relation to the employee, pursuant to regulation 5(a).

Notification must be given not less than 14 days before the transfer, or if special circumstances make this not reasonably practicable, as soon as possible. The information must be “as at” a specified date not more than 14 days before the notification is given. The transferor has to notify the transferor after notification of any changes to the information notified.

The union is not entitled to be provided with copies of the Employee Liability Information.

Transferees can complain of infringement of the notification obligation to the Employment Tribunal, within three months of the date of the transfer. The Tribunal can make a declaration and award compensation which is in all the circumstances just and equitable.

The amount of compensation shall be not less than £500 per employee in respect of whom there has been a failure, unless the Tribunal considers it just and equitable to award a lesser sum.
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